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to the appropriate use of construct va-
lidity.

V. RECORDS AND DOCUMENTATION

82. Q. Do the Guidelines have sim-
plified recordkeeping for small users
(employers who employ one hundred
or fewer employees and other users
not required to file EEO-1, ef seq. re-
ports)?

A. Yes. Although small users are
fully covered by Federal equal employ-
ment opportunity law, the Guidelines
have reduced their record-keeping
burden. See option in Section 15A(1).
Thus, small users need not make ad-
verse impact determinations nor are
they required to keep applicant data
on a job-by-job basis. The agencies
also recognize that a small user may
find that some or all validation strate-
gies are not feasible. See Question 54.
If a small user has reason to believe
that its selection procedures have ad-
verse impact and validation is not fea-
sible, it should consider other options.
See Sections TA and 8 and Questions
31, 36, 45, 66, and 72.

83. Q. Is the requirement in the
Guidelines that users maintain records
of the race, national origin, and sex of
employees and applicants constitution-
al?

A. Yes. For example, the United
States Court of Appeals for the First
Circuit rejected a challenge on consti-
tutional and other grounds to the
Equal Employment Opportunity Com-
mission regulations requiring State
and local governmental units to fur-
nish information as to race, national
origin and sex of employees. United
States v. New Hampshire, 539 F. 2d 277
(1st Cir. 1976), cert. denied, sub nom.
New Hampshire v. United States, 429
U.S. 1023. The Court held that the
recordkeeping and reporting require-
ments promulgated under Title VII of
the Civil Rights Act of 1964, as amend-
ed, were reasonably necessary for the
Federal agency to determine whether
the state was in compliance with Title
VII and thus were authorized and con-
stitutional. The same legal principles
apply to recordkeeping with respect to
applicants.

Under the Supremacy Clause of the
Constitution, the Federal law requir-
ing maintenance of records identifying
race, sex and national origin overrides
any contrary provision of State law.
See Question 8.

The agencies recognize, however,
that such laws have been enacted to
prevent misuse of this information.
Thus, employers should take appropri-
ate steps to ensure proper use of all
data. See Question #88.

84. Q. Is the user obliged to keep rec-
ords which show whether its selection
processes have an adverse impact on
race, sex, or ethnic groups?

RULES AND REGULATIONS

A. Yes. Under the Guidelines users
are obliged to maintain evidence indi-
cating the impact which their selec-
tion processes have on identifiable
race, sex or ethnic groups. Sections 4
A and B. If the selection process for a
job does have an adverse impact on
one or more such groups, the user is
expected to maintain records showing
the impact for the individual proce-
dures. Section 15A(2).

85. Q. What are the recordkeeping
obligations of a user who cannot deter-
mine whether a selection process for a
job has adverse impact because it
makes an insufficient number of selec-
tions for that job in a year?

A. In such circumstances the user
should collect, maintain, and have
available information on the impact of
the selection process and the compo-
nent procedures until it can determine
that adverse impact does not exist for
the overall process or until the job has
changed substantially. Section
15A(2)(e).

86. Q. Should applicant and selection
information be maintained for race or
ethnic groups constituting less than
2% of the labor force and the appli-
cants?

A. Small employers and other small
users are not obliged to keep such rec-
ords. Section 15A(1). Employers with
more than 100 employees and other
users required to file EEO-1 et seq. re-
ports should maintain records and
other information upon which impact
determinations could be made, because
section 15A2 requires the maintenance
of such information for “any of the
groups for which records are called for
by section 4B above.” See also, Section
4A.

No user, regardless of size, is re-
quired to make adverse impact deter-
minations for race or ethnic groups
constituting less than 2% of the labor
force and the applicants. See Question
16.

87. Q. Should information be main-
tained which identifies applicants and
persons selected both by sex and by
race or ethnic group?

A. Yes. Although the Federal agen-
cies have decided not to require com-
putations of adverse impact by sub-
groups (white males, black males,
white females, black females—see
Question 17), the Guidelines call for
record keeping which allows identifica-
tion of persons by sex, combined with
race or ethnic group, so as to permit
the identification of discriminatory
practices on any such basis. Section 4A
and 4B. i

88. Q. How should a user collect data
on race, sex or ethnic classifications
for purposes of determining the
impact of selection procedures?

A. The Guidelines have not specified
any particular procedure, and the en-
forcement agencies will accept differ-

ent procedures that capture the neces-
sary information. Where applications
are made in person, a user may main-
tain a log or applicant flow chart
based upon visual observation, identi-
fying the number of persons express-
ing an interest, by sex and by race or
national origin; may in some circum-
stances rely upon personal knowledge
of the user; or may rely upon self-iden-
tification. Where applications are not
made in person and the applicants are
not personally known to the employer,
self-identification may be appropriate.
Wherever a self-identification form is
used, the employer should advise the
applicant that identification by race,
sex and national origin is sought, not
for employment decisions, but for
record-keeping in compliance with
Federal law. Such self-identification
forms should be kept separately from
the application, and should not be a
basis for employment decisions; and
the applicants should be so advised.
See Section 4B.

89. Q. What information should be
included in documenting a validity
study for purposes of these Guide-
lines? s )

A. Generally, reports of validity
studies should contain all the informa-
tion necessary to permit an enforce-
ment agency to conclude whether a se-
lection procedure has been validated.
Information that is critical to this de-
termination is denoted in Section 15 of
the Guidelines by the word ‘“(essen-
tial)”.

Any reports completed after Septem-
ber 25, 1978, (the effective date of the
Guidelines) which do not contain this
information will be considered incom-
plete by the agencies unless there is
good reason for not including the in-
formation. Users should therefore pre-
pare validation reports according to
the format of Section 15 of the Guide-
lines, and should carefully document
the reasons if any of the information
labeled ‘““(essential)” is missing.

The major elements for all types of
validation studies include the follow-
ing:

When and where the study was con-
ducted.

A description of the selection proce-
dure, how it is used, and the results by
race, sex, and ethnic group.

How the job was analyzed or re-
viewed and what information was ob-
tained from this job analysis or review.

The evidence demonstrating that
the selection procedure is related to
the job. The nature of this evidence
varies, depending upon the strategy
used.

What alternative selection proce-
dures and alternative methods of
using the selection procedure were
studied and the results of this study.

The name, address and telephone
number of a contact person who can
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