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36. Q. How can users justify contin-
ued use of a procedure on a basis other
than validity?

A. Normally, the method of justify-
ing selection procedures with an ad-
verse impact and the method to which
the Guidelines are primarily ad-
dressed, is validation. The method of
justification of a procedure by means
other than validity is one to which the
Guidelines are not addressed. See Sec-
tion 6B. In Griggs v. Duke Power Co.,
401 U.S. 424, the Supreme Court indi-
cated that the burden on the user was
a heavy one, but that the selection
procedure could be used if there was a
“business necessity” for its continued
use; therefore, the Federal agencies
will consider evidence that a selection
procedure is necessary for the safe and
efficient operation of a business to jus-
tify continued use of a selection proce-
dure.

37. Q. Is the demonstration of a ra-
tional relationship (as that term is
used in constitutional law) between a
selection procedure and the job suffi-
cient to meet the validation require-
ments of the Guidelines?

A. No. The Supreme Court in Wash-
ington v. Davis, 426 U.S. 229 (1976)
stated that different standards would
be applied to employment discrimina-
tion allegations arising under the Con-
stitution than would be applied to em-
ployment discrimination allegations
arising under Title VII. The Davis
case arose under the Constitution, and
no Title VII violation was alleged. The
Court applied a traditional constitu-
tional law standard of “rational rela-
tionship” and said that it would defer
to the ‘““seemingly reasonable acts of
administrators and executives.” How-
ever, it went on to point out that
under Title VII, the appropriate
standard would still be an affirmative
demonstration of the relationship be-
tween the selection procedure and
measures of job performance by
means of accepted procedures of vali-
dation and it would be an “insufficient
response to demonstrate some rational
basis” for a selection procedure having
an adverse impact. Thus, the mere
demonstration of a rational relation-
ship between a selection procedure
and the job does not meet the require-
ment of Title VII of the Civil Rights,
Act of 1964, or of Executive Order
11246, or the State and Local Fiscal
Assistance Act of 1972, as amended
(the revenue sharing act) or the Omni-
bus Crime Control and Safe Streets
Act of 1968, as amended, and will not
meet the requirements of these Guide-
lines for a validity study. The three
validity strategies called for by these
Guidelines all require evidence that
the selection procedure is related to
successful performance on the job.
That evidence may be obtained
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through local validation or through
validity studies done elsewhere.

38. Q. Can a user rely upon written
or oral assertions of validity instead of
evidence of validity?

A. No. If a user’s selection proce-
dures have an adverse impact, the user
is expected to produce evidence of the
validity of the procedures as they are
used. Thus, the unsupported assertion
by anyone, including representatives
of the Federal government or State
Employment Services, that a test bat-
tery or other selection procedure has
been validated is not sufficient to sat-
isfy the Guidelines.

39. Q. Are there any formal require-
ments imposed by these Guidelines as
to who is allowed to perform a validity
study?

A. No. A validity study is judged on
its own merits, and may be performed
by any person competent to apply the
principles of validity research, includ-
ing a member of the user's staff or a
consultant. However, it is the user’s re-
sponsibility to see that the study
meets validity provisions of the Guide-
lines, which are based upon profes-
sionally accepted standards. See Ques-
tion 42.

40. Q. What is the relationship be-
tween the validation provisions of the
Guidelines and other statements of
psychological principles, such as the
Standards for Educational and Psy-
chological Tests, published by the
American Psychological Association
(Wash.,, D.C.,, 1974) (hereinafter
“American Psychological Association
Standards”)?

A. The validation provisions of the
Guidelines are designed to be consist-
ent with the generally accepted stand-
ards of the psychological profession.
These Guidelines also interpret Feder-
al equal employment opportunity law,
and embody some policy determina-
tions of an administrative nature. To
the extent that there may be differ-
ences between particular provisions of
the Guidelines and expressions of vali-
dation principles found elsewhere, the
Guidelines will be given precedence by
the enforcement agencies.

41. Q. When should a validity study
be carried out?

A. When a selection procedure has
adverse impact on any race, sex or
ethnic group, the Guidelines generally
call for a validity study or the elimina-
tion of adverse impact. See Sections
3A and 6, and Questions 9, 31, and 36.
If a selection procedure has adverse
impact, its use in making employment
decisions without adequate evidence of
validity would be inconsistent with the
Guidelines. Users who choose to con-
tinue the use of a selection procedure
with an adverse impact until the pro-
cedure is challenged increase the risk
that they will be found to be engaged
in discriminatory practices and will be

liable for back pay awards, plaintiffs’
attorneys’ fees, loss of Federal con-
tracts, subcontracts or grants, and the
like. Validation studies begun on the
eve of litigation have seldom been
found to be adequate. Users who
choose to validate selection procedures
should consider the potential benefit
from having a validation study com-
pleted or well underway before the
procedures are administered for use in
employment decisions. ;

42. Q. Where can a user obtain pro-
fessional advice concerning validation
of selection procedures?

A. Many industrial and personnel
psychologists validate selection proce-
dures, review published evidence of va-
lidity and make recommendations
with respect to the use of selection
procedures. Many of these individuals
are members or fellows of Division 14
(Industrial and Organizational Psy-
chology) or Division 5 (Evaluation and
Measurement) of the American Psy-
chological Association. They can be
identified in the membership directory
of that organization. A high level of
qualification is represented by a diplo-
ma in Industrial Psychology awarded
by the American Board of Professional
Psychology.

Individuals with the necessary com-
petence may come from a variety of
backgrounds. The primary qualifica-
tion is pertinent training and experi-
ence in the conduct of validation re-
search.

Industrial psychologists and other
persons competent in the field may be
found as faculty members in colleges
and universities (normally in the de-
partments of psychology or business
administration) or working as individ-
ual consultants or as members of a
consulting organization.

Not all psychologists have the neces-
sary expertise. States have boards
which license and certify psycholo-
gists, but not generally in a specialty
such as industrial psychology. Howev-
er, State psychological associations
may be a source of information as to
individuals qualified to conduct valida-
tion studies. Addresses of State psy-
chological associations or other
sources of information may be ob-
tained from the American Psychologi-
cal Association, 1200 Seventeenth
Street, NW., Washington, D.C. 20036.

43. Q. Can a selection procedure be a
valid predictor of performance on a
job in a certain location and be invalid
for predicting success on a different
job or the same job in a different loca-
tion?

A. Yes. Because of differences in
work behaviors, criterion measures,
study samples or other factors, a selec-
tion procedure found to have validity
in one situation does not necessarily
have validity in different circum-
stances. Conversely, a selection proce-
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