their affirmative action obligations, in-
cluding those of Federal contractors
and subcontractors under Executive
Order 112486. Section 13.

The Guidelines encourage the devel-
opment and effective implementation
of affirmative action plans or pro-
grams in two ways. First, in determin-
ing whether to institute action against
a user on the basis of a selection pro-
cedure which has adverse impact and
which has not been validated, the en-
forcement agency will take into ac-
count the general equal employment
opportunity posture of the user with
respect to the job classifications for
which the procedure is used and the
progress which has been made in car-
rying out any affirmative action pro-
gram. Section 4E. If the user has dem-
onstrated over a substantial period of
time that it is in fact appropriately
utilzing in the job or group of jobs in
question the available race, sex or
ethnic groups in the relevant labor
force, the enforcement agency will
generally exercise its discretion by not
initiating enforcement proceedings
based on adverse impact in relation to
the applicant flow. Second, nothing in
the Guidelines is intended to preclude
the use of selection procedures, con-
sistent with Federal law, which assist
in the achievement of affirmative
action objectives. Section 13A. See
also, Questions 30 and 31.

30. Q. When may a user be race, sex
or ethnic-conscious?

A. The Guidelines recognize that af-
firmative action programs may be
race, sex or ethnic conscious in appro-
priate circumstances, (See Sections 4E
and 13; See also Section 17, Appendix).
In addition to obligatory affirmative
action programs (See Question 29), the
Guidelines encourage the adoption of
voluntary affirmative action programs.
Users choosing to engage in voluntary
affirmative action are referred to
EEOC’s Guidelines on Affirmative
Action (44 F.R. 4422, January 19,
1979). A user may justifiably be race,
sex or ethnic-conscious in circum-
stances where it has reason to believe
that qualified persons of specified
race, sex or ethnicity have been or
may be subject to the exclusionary ef-
fects of its selection procedures or
other employment practices in its
work force or particular jobs therein.
In establishing long and short range
goals, the employer may use the race,
sex, or ethnic classification as the
basis for such goals (Section 17(3) (a)).

In establishing a recruiting program,
the employer may direct its recruiting
activities to locations or institutions
which have a high proportion of the
race, sex, or ethnic group which has
been excluded or underutilized (sec-

tion 17(3) (b)). In establishing the pool °

of qualified persons from which final
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selections are to be made, the employ-
er may take reasonable steps to assure
that members of the excluded or un-
derutilized race, sex, or ethnic group
are included in the pool (Section 17(3)
(e)).

Similarly, the employer may be race,
sex or ethnic-conscious in determining
what changes should be implemented
if the objectives of the programs are
not being met (Section 17(3) (g)).

Even apart from affirmative action
programs a user may be race, sex or
ethnic-conscious in taking appropriate
and lawful measures to eliminate ad-
verse impact from selection procedures
(Section 6A).

31. Q. Section 6A authorizes the use
of alternative selection procedures to
eliminate adverse impact, but does not
appear to address the issue of validity.
Thus, the use of alternative selection
procedures without adverse impact
seems to be presented as an option in
lieu of validation. Is that its intent?

A. Yes. Under Federal equal employ-
ment opportunity law the use of any
selection procedure which has an ad-
verse impact on any race, sex or ethnic
group is discriminatory unless the pro-
cedure has been properly validated, or
the use of the procedure is otherwise
justified under Federal law. Griggs V.
Duke Power Co., 401 U.S. 424 (1971);
Section 3A. If a selection procedure
has an adverse impact, therefore, Fed-
eral equal employment opportunity
law authorizes the user -to choose
lawful alternative procedures which
eliminate the adverse impact rather
than demonstrating the validity of the
original selection procedure.

Many users, while wishing to vali-
date all of their selection procedures,
are not able to conduct the validity
studies immediately. Such users have
the option of choosing alternative
techniques which eliminate adverse
impact, with a view to providing a
basis' for determining subsequently
which selection procedures are valid
and have as little adverse impact as
possible.

Apart from Federal equal employ-
ment opportunity law, employers have
economic incentives to use properly
validated selection procedures. Noth-
ing in Section 6A should be interpret-
ed as discouraging the use of properly
validated selection procedures; but
Federal equal employment opportuni-
ty law does not require validity studies
to be conducted unless there is adverse
impact. See Section 2C.

I1I. GENERAL QUESTIONS CONCERNING
VALIDITY AND THE USE OF SELECTION
PROCEDURES

32. Q. What is “validation” accord-
ing to the Uniform Guidelines?

A. Validation is the demonstration
of the job relatedness of a selection
procedure. The Uniform Guidelines
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recognize the same three validity
strategies recognized by the American
Psychological Association:

(1) Criterion-related validity—a sta-
tistical demonstration of a relation-
ship between scores on a selection pro-
cedure and job performance of a
sample of workers.

(2) Content validity—a demonstra-
tion that the content of a selection
procedure is representative of impor-
tant aspects of performance on the
job.

(3) Construct validity—a demonstra-
tion that (a) a selection procedure
measures a construct (something be-
lieved to be an underlying human trait
or characteristic, such as honesty) and
(b) the construct is important for suc-
cessful job performance.

33. Q. What is the typical process by
which validity studies are reviewed by
an enforcement agency?

A. The validity study is normally re-
quested by an enforcement officer
during the course of a review. The of-
ficer will first determine whether the
user’s data show that the overall selec-
tion process has an adverse impact,
and if so, which component selection
procedures have an adverse impact.
See Section 15A(3). The officer will
then ask for the evidence of validity
for each procedure which has an ad-
verse impact. See Sections 15B, C. and
D. This validity evidence will be re-
ferred to appropriate personnel for
review. Agency findings will then be
communicated to the user.

34. Q. Can a user send its validity
evidence to an enforcement agency
before a review, so as to assure its va-
lidity?

A. No. Enforcement agencies will not
review validity reports except in the
context of investigations or reviews.
Even in those circumstances, validity
evidence will not be reviewed without
evidence of how the selection proce-
dure is used and what impact its use
has on various race, sex, and ethnic
groups.

35. Q. May reports of validity pre-
pared by publishers of commercial
tests and printed in test manuals or
other literature be helpful in meeting
the Guidelines?

A. They may be. However, it is the
user’s responsibility to determine that
the validity evidence is adequate to
meet the Guidelines. See Section T,
and Questions 43 and 66. Users should
not use selection procedures which are
likely to have an adverse impact with-
out reviewing the evidence of validity
to make sure that the standards of the
Guidelines are met.

The following questions and answers
(36-81) assume that a selection proce-
dure has an adverse impact and is part
of a selection process that has an ad-
verse impact.
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