A. The selection rates for males and
females are compared, and the selec-
tion rates for the race and ethnic
groups are compared with the selec-
tion rate of the race or ethnic group
with the highest selection rate. Neu-
tral and objective selection procedures
free of adverse impact against any
race, sex or ethnic group are unlikely
to have an impact against a subgroup.
Thus there is no obligation to make
comparisons for subgroups (e.g., white
male, white female, black male, black
female). However, there are obliga-
tions to keep records (see Question
87), and any apparent exclusion of a
subgroup may suggest the presence of
discrimination.

18. Q. Is it usually necessary to cal-
culate the statistical significance of
differences in selection rates when in-
vestigating the existence of adverse
impact?

A. No. Adverse impact is normally
indicated when one selection rate is
less than 80% of the other. The feder-
al enforcement agencies normally will
use only the 80% (%ths) rule of
thumb, except where large numbers of
selections are made. See Questions 20
and 22.

19. Q. Does the %ths rule of thumb
mean that the Guidelines will tolerate
up to 20% discrimination?

A. No. The #%ths rule of thumb
speaks only to the question of adverse
impact, and is not intended to resolve
the ultimate question of unlawful dis-
crimination. Regardless of the amount
of difference in selection rates, unlaw-
ful discrimination may be present, and
may be demonstrated through appro-
priate evidence. The %ths rule merely

establishes a numerical basis for draw--

ing an initial inference and for requir-
ing additional information.

With respect to adverse impact, the
Guidelines expressly state (section 4D)
that differences in selection rates of
less than 20% may still amount to ad-
verse impact where the differences are
significant in both statistical and prac-
tical terms. See Question 20. In the ab-
sence of differences which are large
enough to meet the 4%ths rule of
thumb or a test of statistical signifi-
cance, there is no reason to assume
that the differences are reliable, or
that they are based upon anything
other than chance.

20. Q. Why is the %ths rule called a
rule of thumb?

A. Because it is not intended to be
controlling in all circumstances. If, for
the sake of illustration, we assume
that nationwide statistics show that
use of an arrest record would disquali-
fy 10% of all Hispanic persons but
only 4% _of all whites other than His-
panic (hereafter non-Hispanic), the se-
lection rate for that selection proce-
dure is 90% for Hispanics and 96% for
non-Hispanics. Therefore, the % rule
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of thumb would not indicate the pres-
ence of adverse impact (90% is ap-
proximately 94% of 96%). But in this
example, the information is based
upon nationwide statistics, and the
sample is large enough to yield statis-
tically significant results, and the dif-
ference (Hispanics are 2% times as
likely to be disqualified as non-Hispan-
ics) is large enough to be practically
significant. Thus, in this example the
enforcement agencies would consider a
disqualification based on an arrest
record alone as having an adverse
impact. Likewise, in Gregory v. Litton
Industries, 472 F. 2d 631 (9th Cir,,
1972), the court held that the employ-
er violated Title VII by disqualifying
persons from employment solely on
the basis of an arrest record, where
that disqualification had an adverse
impact on blacks and was not shown to
be justified by business necessity.

On the other hand, a difference of
more than 20% in rates of selection
may not provide a basis for finding ad-
verse impact if the number of persons
selected is very small. For example, if
the employer selected three males and
one female from an applicant pool of
20 males and 10 females, the %ths rule
would indicate adverse impact (selec-
tion rate for women is 10%; for men
15%; '%s or 66%% is less than 80%),
yet the number of selections is too
small to warrant a determination of
adverse impact. In these circum-
stances, the enforcement agency
would not require validity evidence in
the absence of additional information
(such as selection rates for a longer
period of time) indicating adverse
impact. For recordkeeping require-
ments, see Section 15A(2)(¢c) and Ques-
tions 84 and 85.

21. Q. Is evidence of adverse impact
sufficient to warrant a validity study
or an enforcement action where the
numbers involved are so small that it
is more likely than not that the differ-
ence could have occurred by chance?
For example:

Selection
Applicants  Not hired Hired rate percent
hired
80 White ..... 64 16 20
20 Black ...... 17 3 15
White Selection Rate 20
Black Selection Rate 15

15 divided by 20="75% (which is less than 80%).

A. No. If the numbers of persons and
the difference in selection rates are so
small that it is likely that the differ-
ence could have occurred by chance,
the Federal agencies will not assume
the existence of adverse impact, in the
absence of other evidence. In this ex-
ample, the difference in selection rates
is too small, given the small number of
black applicants, to constitute adverse
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impact in the absence of other infor-
mation (see Section 4D). If only one
more black had been hired instead of a
white the selection rate for blacks
(20%) would be higher than that for
whites (18.7%). Generally, it is inap-
propriate to require validity evidence
or to take enforcement action where
the number of persons and the differ-
ence in selection rates are so small
that the selection of one different
person for one job would shift the
result from adverse impact against one
group to a situation in which that
group has a higher selection rate than
the other group.

On the other hand, if a lower selec-
tion rate continued over a period of
time, so as to constitute a pattern,
then the lower selection rate would
constitute adverse impact, warranting
the need for validity evidence.

22. Q. Is it ever necessary to calcu-
late the statistical significance of dif-
ferences in selection rates to deter-
mine whether adverse impact exists?

A. Yes. Where large numbers of se-
lections are made, relatively small dif-
ferences in selection rates may never-
theless constitute adverse impact if
they are both statistically and practi-
cally significant. See Section 4D and
Question 20. For that reason, if there
is a small difference in selection rates
(one rate is more than 80% of the
other), but large numbers of selections
are involved, it would be appropriate
to calculate the statistical significance
of the difference in selection rates.

23. Q. When the %th rule of thumb
shows adverse impact, is there adverse
impact under the Guidelines?

A. There usually is adverse impact,
except where the number of persons
selected and the difference in selection
rates are very small. See Section 4D
and Questions 20 and 21.

24. Q. Why do the Guidelines rely
primarily upon the 4ths rule of
thumb, rather than tests of statistical
significance?

A. Where the sample of persons se-
lected is not large, even a large real
difference between groups is likely not
to be confirmed by a test of statistical
significance (at the usual .05 level of
significance). For this reason, the
Guidelines do not rely primarily upon
a test of statistical significance, but
use the %ths rule of thumb as a prac-
tical and easy-to-administer measure
of whether differences in selection
rates are substantial. Many decisions
in day-to-day life are made without re-
liance upon a test of statistical signifi-
cance.

25. Q. Are there any circumstances
in which the employer should evaluate
components of a selection process,
even though the overall selection proc-
ess results in no adverse impact?

A. Yes, there are such circum-
stances: (1) Where the selection proce-
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