goal of equal employment opportunity
without discrimination on the grounds
of race, color, sex, religion or national
origin. The Federal agencies have
adopted the Guidelines to provide a
‘uniform set of principles governing
use of employee selection procedures
which is consistent with applicable
legal standards and validation stand-
ards generally accepted by the psycho-
logical profession and which the Gov-
ernment will apply in the discharge of
its responsibilities.

2. Q. What is the basic principle of
the Guidelines?

A. A selection process which has an
adverse impact on the employment op-
portunities of members of a race,
color, religion, sex, or national origin
group (referred to as “race, sex, and
ethnic group,” as defined in Section
16P) and thus disproportionately
screens them out is unlawfully dis-
criminatory unless the process or its
component procedures have been vali-
dated in accord with the Guidelines,
or the user otherwise justifies them in
accord with Federal law. See Sections
3 and 6." This principle was adopted by
the Supreme Court unanimously in
Griggs v. Duke Power Co., 401 U.S.
424, and was ratified and endorsed by
the Congress when it passed the Equal
Employment Opportunity Act of 1972,
which amended Title VII of the Civil
Rights Act of 1964.

3. Q. Who is covered by the Guide-
lines?

A. The Guidelines apply to private
and public employers, labor organiza-
tions, employment agencies, appren-
ticeship committees, licensing and cer-
tification boards (see Question 7), and
contractors or subcontractors, who are
covered by one or more of the follow-
ing provisions of Federal equal em-
ployment opportunity law: Title VII of
the Civil Rights Act of 1964, as amend-
ed by the Equal Employment Oppor-
tunity Act of 1972 (hereinafter Title
VII); Executive Order 11246, as
amended by Executive Orders 11375
and 12086 (hereinafter Executive
Order 11246); the State and Local
Fiscal Assistance Act of 1972, as
amended; Omnibus Crime Control and
Safe Streets Act of 1968, as amended;
and the Intergovernmental Personnel
Act of 1970, as amended. Thus, under
Title VII, the Guidelines apply to the
Federal Government with regard to

'Section references throughout these
questions and answers are to the sections of
the Uniform Guidelines on Employee Selec-
tion Procedures (herein referred to as
“Guidelines”) that were published by the
Equal Employment Opportunity Commis-
sion, the Civil Service Commission, the De-
partment of Labor, and the Department of
Justice on Aug. 25, 1978, 43 FR 38290. The
Uniform Guidelines were adopted by the
Office of Revenue Sharing of the Depart-
ment of Treasury on September 11, 1978. 43
FR 40223.
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Federal employment. Through Title
VII they apply to most private em-
ployers who have 15 or more employ-
ees for 20 weeks or more a calendar
year, and to most employment agen-
cies, labor orgainzations and appren-
ticeship committees. They apply to
state and local governments which
employ 15 or more employees, or
which receive revenue sharing funds,
or which receive funds from the Law
Enforcement Assistance Administra-
tion to impose and strengthen law en-
forcement and criminal justice, or
which receive grants or other federal
assistance under a program which re-
quires maintenance of personnel
standards on a merit basis. They apply
through Executive Order 11246 to con-
tractors and subcontractors of the
Federal Government and to contrac-
tors and subcontractors under federal-
ly-assisted construction contracts.

4. Q. Are college placement officers
and similar organizations considered
to be users subject to the Guidelines?

A. Placement offices may or may not
be subject to the Guidelines depend-
ing on what services they offer. If a
placement office uses a selection pro-
cedure as a basis for any employment
decision, il is covered under the defini-
tion of “user”. Section 16. For exam-
ple, if a placement office selects some
students for referral to an employer
but rejects others, it is covered. How-
ever, if the placement office refers all
interested students to an employer, it
is not covered, even though it may
offer office space and provision for in-
forming the students of job openings.
The Guidelines are intended to cover
all users of employee selection proce-
dures, including employment agencies,
who are subject to Federal equal em-
ployment opportunity law.

5. Q. Do the Guidelines apply only
to written tests?

A. No. They apply to all selection
procedures used to make employment
decisions, including interviews, review
of experience or education from appli-
cation forms, work samples, physical
requirements, and evaluations of per-
formance. Sections 2B and 16Q, and
see Question 6.

6. Q. What practices are covered by
the Guidelines?

A. The Guidelines apply to employee
selection procedures which are used in
making employment decisions, such as
hiring, retention, promotion, transfer,
demotion, dismissal or referral. Sec-
tion 2B. Employee selection proce-
dures include job requirements (physi-
cal, education, experience), and evalu-
ation of applicants or candidates on
the basis of application forms, inter-
views, performance tests, paper and
pencil tests, performance in training
programs or probationary periods, and
any other procedures used to make an
employment decision whether admin-
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istered by the employer or by an em-
ployment agency. See Section 2B.

7. Q. Do the Guidelines apply to the
licensing and certification functions of
state and local governments?

A. The Guidelines apply to such
functions to the extent that they are
covered by Federal law. Section 2B.
The courts are divided on the issue of
such coverage. The Government has
taken the position that at least some
kinds of licensing and -certification
which deny persons access to employ-
ment opportunity may be enjoined in
an action brought pursuant to Section
707 of the Civil Rights Act of 1964, as
amended.

8. Q. What is the relationship be-
tween Federal equal employment op-
portunity law, embodied in these
Guidelines, and State and Local gov-
ernment merit system laws or regula-
tions requiring rank ordering of candi-
dates and selection from a limited
number of the top candidates?

A. The Guidelines permit ranking
where the evidence of validity is suffi-
cient to support that method of use.
State or local laws which compel rank
ordering generally do so on the as-
sumption that the selection procedure
is valid. Thus, if there is adverse
impact and the validity evidence does
not adequately support that method
of use, proper interpretation of such a
state law would require validation
prior to ranking. Accordingly, there is
no necessary or inherent conflict be-
tween Federal law and State or local
laws of the kind described.

Under the Supremacy Clause of the
Constitution (Art. VI, Cl. 2), however,
Federal law or valid regulation over-
rides any contrary provision of state
or local law. Thus, if there is any con-
flict, Federal equal opportunity law
prevails. For example, in Rosenfeld v.
So. Pacific Co., 444 F. 2d 1219 (9th
Cir., 1971), the court held invalid state
protective laws which prohibited the
employment of women in jobs entail-
ing long hours or heavy labor, because
the state laws were in conflict with
Title VII. Where a State or local offi-
cial believes that there is a possible
conflict, the official may wish to con-
sult with the State Attorney General,
County or City attorney, or other
legal official to determine how to
comply with the law.

II. ADVERSE IMPACT, THE BOTTOM LINE
AND AFFIRMATIVE ACTION

9. Q. Do the Guidelines require that
only validated selection procedures be
used?

A. No. Although validation of selec-
tion procedures is desirable in person-
nel management, the Uniform Guide-
lines require users to produce evidence
of validity only when the selection
procedure adversely affects the oppor-
tunities of a race, sex, or ethnic group
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